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LEGAL
n M a rtin is a n a ttorne y with O ’Donne ll,W e iss & M a tte i,P.C.,a nd a ne wspa pe r
istforThe M e rc ury,whic h g a ve pe rm ission forthisa rtic le to b e re printe d .

2015 Use ofg ua rd ia nshipsa sc olle c tion
m e thod fornursing hom e s

re c e ntNew York Times a rtic le b y Nina Be rnste in d isc usse sthe pra c tic e ofsom e nursing hom e s
e g ua rd ia nship proc e e d ing s to c olle c t m one y ow e d to the fa c ility.

w w .nytim e s.c om /2015/01/26/nyre g ion/to-c olle c t-d e b ts-nursing -hom e -se izing -c ontrol-ove r-
htm l?_r=0). The a rtic le d e sc rib e s a c ouple w ho thoug httha tthe y ha d pre pa re d fora g ing a nd
y b y ha ving va lid Pow e rs ofAttorne y a nd H e a lthc a re Dire c tive s,b uta fte r a d ispute a s to the
hom e b ill, sud d e nly found the m se lve s in a c ourt b a ttle ove r “c ontrol” of the spouse in the
n.

illia n Pa le rm o b e c a m e inc a pa c ita te d in he r 80’s a nd re quire d nursing hom e c a re d ue to
lm ing physic a ld isa b ilitie sa sw e lla sd e m e ntia .She a pplie d fora nd re c e ive d M e d ic a id ,b utwhe n
ntre sponsib ility a m ountsud d e nly d oub le d ,he rhusb a nd d ispute d the b ill. H e a lso c om pla ine d
e xpe rie nc e d e m ploye e s w ho ha d d roppe d his wife on the floor. The nursing hom e file d a
ship pe tition a sking the c ourtto g ive som e one othe rtha n Lillia n’shusb a nd fullc ontrolove rhe r
M r.Pa le rm o wa s d e va sta te d a nd ultim a te ly spe nt $10,000 fig hting the pe tition, w hic h w a s
na fte rthe d ispute ove rthe outsta nd ing b a la nc e w a sre solve d .

he New York Times re que ste d tha tre se a rc he rsa tH unte rColle g e re vie w g ua rd ia nship c ourtd a ta
ine ifind e e d thisisa tre nd a m ong nursing hom e s. The y found tha tin a ra nd om ,a nonym ize d

f700 g ua rd ia nship c a se sfile d in M a nha tta n ove r10 ye a rs,m ore tha n 12 pe rc e ntw e re b roug ht
g hom e s.Som e ofthe se w e re file d forre a sonsothe rpure lyd e b tc olle c tion,suc h a sfa m ilie swho

tw ork tog e the r,fina nc ia la b use ofthe inc a pa c ita te d pe rson,orthe a b se nc e ofa nyfa m ilyorothe r
to he lp a pply forM e d ic a id . Those in the know ,howe ve r,a g re e tha tg ua rd ia nship pe titionsa re
stra te g ic m ove tointim id a te ”a sw a sthe c a se w ith the Pa le rm os.

ua rd ia nship proc e e d ing stra nsfe ra ll,orsom e ,ofa pe rson’sle g a lrig htsto som e one e lse . The y
y a nd tim e c onsum ing ,a nd c a n b e ve ry d e va sta ting to re m a ining fa m ily m e m b e rs,e spe c ia lly
Thisw a sone issue ra ise d b yKa the rine Pe a rson from Pe nn Sta te Dic kinson La w ,in a d isc ussion

ld e r La w ProfBlog (http://la w profe ssors.type pa d .c om ). Anothe r is tha tthe ne w ly a ppointe d
m a y notha ve the b e stinte re sts ofthe e ld e rly inc a pa c ita te d pe rson in m ind ,e spe c ia lly ifthe

ship pe tition isb roug htb y the nursing fa c ility;the g ua rd ia n m a y notb e m otiva te d to que stion
e rnsa b outqua lity ofc a re .The ove rrid ing issue ,how e ve r,iswhe n b illsa re notb e ing pa id ,isa
ship pe tition the b e stm e a nsfora c c om plishing the e nd g oa lofpa ying forc a re ? Thisw a snotthe
ofthe g ua rd ia nship sta tute w hic h isinte nd e d tona rrow the se proc e d ure stothe le a stre stric tive
ve stopre ve ntha rm .

he a rtic le in The New York Times only a d d re sse d the issue in M a nha tta n.The re isno d isc ussion
a tis ha ppe ning in othe rsta te s,a lthoug h itis nota b ig le a p to think itc ould b e ha ppe ning in
a nia .Nursing fa c ilitie sm ustb e pa id to c ontinue to ope ra te ,a nd unc oope ra tive fa m ilym e m b e rs
ryw he re .H owe ve r,isse izing c ontrolove rpa tie nts’live sre a llythe onlya lte rna tive ? M r.Pa le rm o
hisow n pe titionstothe c ourttha t“I’m tra ppe d in a we b ofpe ople a nd la w ye rstha tw ille xha ust
a rsofsa c rific e sa nd sa ving s.” M a yb e a n e xpe nsive g ua rd ia nship proc e e d ing isnotthe onlyw a y

sure tha tnursing fa c ilitie sre c e ive the pa ym e nttha tthe yd e se rve .
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