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LEGAL
n M a rtin is a n a ttorne y with O ’Donne ll,W e iss & M a tte i,P.C.,a nd a ne wspa pe r
istforThe M e rc ury,whic h g a ve pe rm ission forthisa rtic le to b e re printe d .

8,2015 Tra nsfe rofm one yc ould b e
im prope rifno pe rsona lc a re
a g re e m e nt

ld e r La w Answ e rs re porte d on a c a se outofLouisia na w he re a nursing hom e re sid e ntw a s
to ha ve im prope rly g ive n his c lose stre la tive s,his c a re g ive r ne phe w a nd his ne phe w ’s w ife ,
0,000 b e c a use the re w a sno va lid w ritte n pe rsona lc a re a g re e m e nt.The nursing hom e re sid e nt

e d M e d ic a id topa yforhisc a re for15 m onths,the le ng th ofthe im pose d pe na ltyin thisinsta nc e .
d e rla wa nsw e rs.c om ). Althoug h thiswa snota Pe nnsylva nia c a se ,fa m ily c a re g ive rsshould ta ke
a use the sa m e re sultc a na nd d oe sha ppe nhe re .

a m ily c a re g ive rsa re a c ritic a lpa rtofourlong te rm c a re syste m ,provid ing hoursa nd hoursof
a re g iving for old e r a nd illre la tive s. M uc h ofthe tim e ,no pa y is w a nte d or e xpe c te d ;c a re is
outoflove a nd a ffe c tion. H ow e ve r,whe n the c a re g ive ris forc e d to g ive up e m ploym e nt,or

r hom e to a n a g ing re la tive ,or w he n the c a re g iving b e c om e s m ore c onsum ing ,a se nior with
a ns m ig htw a ntto g ive the c a re g ive r m one y. The se nior m a y w a ntto pa y for he r sha re of

ld e xpe nse s,orto pa ythe c a re g ive rsom e m one yin g ra titud e .Unfortuna te ly,a lthoug h e ve ryone
b e stinte ntions,a tra nsfe r ofa sse ts withouta w ritte n c a re a g re e m e ntwillofte n re sultin tha t
b e ing d e e m e d a g ift;the re sultc ould b e a d e nia lofM e d ic a id b e ne fitsforsom e pe riod oftim e .

he n som e one e nte rs a nursing hom e ,or a pplie s for he lp a thom e throug h the PDA W a ive r
,a nd a M e d ic a id a pplic a tionissta rte d ,the re isa five ye a r“look b a c k” fora nytra nsfe rsove r$500
ve n m onth tha ta re d one withoutfa irc onsid e ra tion.Tha tis,d id the institutiona lize d pe rson g ive
m one y w ithout re c e iving som e thing ta ng ib le in re turn? A se nior c a n b uy g roc e rie s or pa y
ld e xpe nse sforhim se lf,b utifhe g ive sm one yto hisa d ultd a ug hte rto c om pe nsa te he rforc a ring
the n the re isno “fa irc onsid e ra tion” pe rthe Pe nnsylva nia De pa rtm e ntofH e a lth Se rvic e s(DH S
DPW ). H ow e ve r,a w ritte n e xpre ssion ofthe “c ontra c t” b e twe e n fa the ra nd a d ultd a ug hte rto

a te the d a ug hte r for he r tim e ,e fforts a nd ,ofte n,loss ofoutsid e inc om e ,is a c c e pte d a s fa ir
a tion. This “prote c ts” som e ofpa re nt’s a sse ts from b e ing spe nton m ore e xpe nsive c a re ,a nd
the c a re g ive r who is a c tua lly provid ing this c a re . Note tha tthe c a re g ive r should re portthe
a tiononhisorhe rinc om e ta xre turn.

fa se niorispa ying a n outsid e pe rson forc a re ,in m ostc a se sthisisa c le a ra nd stra ig htforw a rd
fa b e ne fitforthe m one yg ive n.H ow e ve r,the re a re insta nc e swhe re a se niorispa ying som e one
e ta b le ” forc a re g ive n.Thisa lsowillb e tre a te d a sa g iftifd one w ithin the five ye a r“look b a c k.”
no d oc um e nta tion to show wha tthe m one y w a s use d for. M ore ove r,fa ilure to pa y ta xe s on
a viola tionofta xla w s.W ha tc a nse e m like a sa ving sc a nc om e b a c k tob e a m uc h m ore e xpe nsive
the long run.

ny old e rpe rson,e spe c ia lly one who is in a ny ne e d ofc a re g iving a ssista nc e ,should c onsid e ra
e m e ntifhe orshe isthinking ofc om pe nsa ting a fa m ily m e m b e rforc a re orhousing c osts.The

nim a lc ostto se tup suc h a n a g re e m e ntw illofte n prove worthw hile in the long run,e spe c ia llyif
e c te d nursing hom e a d m issionc om e sintothe pic ture .
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