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LEGAL
n M a rtin is a n a ttorne y with O ’Donne ll,W e iss & M a tte i,P.C.,a nd a ne wspa pe r
istforThe M e rc ury,whic h g a ve pe rm ission forthisa rtic le to b e re printe d .

,2015 O b se rva tion sta tusa nd
im prove m e ntsta nd a rd s
re -visite d

se of“ob se rva tion sta tus” a nd the “im prove m e ntsta nd a rd ” ha ve b e e n tw o re a sons tha tc ost
b e ne fic ia rie sa g re a tofm one yw he nthe ye nte ra skille d nursing fa c ilityforre ha b ilita tiona fte ra
sta y. Be ne fic ia rie s in the first situa tion w ill b e d e nie d a ny M e d ic a re c ove ra g e for the ir

a tion a sthe y d id notha ve a qua lifying hospita lsta y,e ve n thoug h the y w e re una w a re tha tthe y
a c tua llyc onsid e re d a ninpa tie nt.The se c ond situa tionshould ha ve b e e nc orre c te d b ythe Jimmo

nttw o ye a rsa g o,b utfe d e ra loffic ia lsa re d oing little toinsure tha titisfollow e d .The Ce nte rfor
Ad voc a c y (w ww .m e d ic a re a d voc a c y.org ) c ontinue s to ta ke the le a d in a ssisting M e d ic a re

rie sre c e ive the b e ne fitstowhic h the ya re e ntitle d .Thisorg a niza tion re c e ntlyre porte d on Eld e r
w e rs(w w w .e ld e rla w a nsw e rs.c om ) a nd onthe irw e b site som e ne wsa b outthe se spe c ific issue s.

e d ic a re b e ne fic ia rie s b roug hta c la ss a c tion to Fe d e ra l Distric tCourtc la im ing tha tthe ir Due
rig htsw e re viola te d d ue to b e ing c la ssifie d a soutpa tie ntsund e rob se rva tion sta tusra the rtha n
e e na d m itte d .The se b e ne fic ia rie sw e re re quire d tospe nd thousa nd sofd olla rsonfollow-upc a re
ospita liza tion sinc e M e d ic a re w illonlypa yforre ha b ilita tion a fte ra thre e d a yhospita lsta ya sa n
. The se b e ne fic ia rie s w e re ne ve r a w a re tha tthe y w e re nota c tua lly a d m itte d ,a nd M e d ic a re

otpe rm ita n opportunity to a ppe a lthe d e c ision. A hospita lsta y und e rOb se rva tion Sta tusnot
c lud e sM e d ic a re pa ym e ntforsub se que ntre ha b c osts,b utitm e a nstha ta ny te sting d one d uring
ita liza tion,a swe lla sphysic ia n c osts,w illb e b ille d und e rPa rtB a soutpa tie ntproc e d ure s,a nd
tion d rug c ostswillb e b ille d und e rthe pa tie nt’sPa rtD.The low e rcourtd ism isse d the suitb uta
g e pa ne lofthe U.S.CourtofAppe a lsforthe Se c ond Circ uitd e c id e d tha tM e d ic a re b e ne fic ia rie s
a sOb se rva tion Sta tusm a y ha ve a n inte re st,prote c te d b y the Constitution,in c ha lle ng ing tha t

tion. The c a se w a s se ntb a c k for furthe r c onsid e ra tion. The re fore ,b e ne fic ia rie s c la ssifie d a s
“ob se rva tion” ra the r tha n a s b e ing a n inpa tie nt,ha ve som e hope a s to pe rha ps b e ing a b le to
a tc la ssific a tionina tim e lyfa shion.

n a le sspositive note ,the se ttle m e nta g re e m e ntin Jimmo v. Sebelius isne a rly tw o ye a rsold b ut
e provid e rsse e m una w a re ofthe se ttle m e ntte rm s.Furthe rm ore ,the fe d e ra lg ove rnm e ntse e m s

ste d in the e d uc a tion c a m pa ig n tha tw a sm a nd a te d a sa re sultofthe se ttle m e nt. In Jimmo,the
d ing pra c tic e ofre quiring M e d ic a re b e ne fic ia rie sto show im prove m e ntin ord e rto qua lify for

d M e d ic a re c ove ra g e ofre ha b orhom e c a re w a se nd e d ,a nd the a c tua lsta nd a rd ofc ove ra g e of
re fora slong a sthe b e ne fic ia ry ne e d sitw a sa pprove d .No im prove m e ntne e d b e d oc um e nte d
h c a re would sim ply m a inta in the b e ne fic ia ry’sc urre ntc ond ition orslow furthe rd e te riora tion,

e qua lifie s. Eve n M e d ic a re Ad m inistra tive La w Jud g e s (ALJs) se e m una w a re ofthe se ttle m e nt
s.M rs.Jim m o,the orig ina lle a d pla intiff,w a sre quire d tofile a fe d e ra lla w suitforre lie f.

he Ce nte rforM e d ic a re Ad voc a c y ha sa g re a td e a lofinform a tion a nd se lf-he lp m a te ria lson its
w w w .m e d ic a re a d voc a c y.org .The ye nc oura g e a nyM e d ic a re b e ne fic ia ryd e nie d c ove ra g e b e c a use
fprog re ss,hitting a pla te a u,or othe rwise c onsid e re d notim proving ,to a ppe a l the d e c ision.
e ve n inform a tion w ith ke y provisions from the upd a te d M e d ic a re m a nua ls to show your

s.Se lf-he lpisa ppa re ntlyne c e ssa ryinthisse ttle m e nt.
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